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1. Summary

A number of different amendments are proposed ddateApril and May 2015) to the
Moldovan Audiovisual Code (260-XVI from 2006). Thegpert on the request of the OSCE
Representative on Freedom of the Media in April 2&bmmented on previous draft
amendments, in particular stressing the danger meiglulating content of broadcasting in a
manner that can interfere with editorial freedonwadl as threaten freedom of expression. It
is positive that the current proposed amendmentshatocontain such ambiguous and
potentially limiting Articles and it is presumedatithis means that the previous proposals are
no longer up for consideration by the ParliamenerkEin situations where propaganda from
other states is a serious issue, it is difficutf aften counter-productive to try to limit this by
restrictive legislation. In the current draft amerahts there are still a few unclear provisions
on domestic content or content from designatecstanly (EU Members, Members of the
European Convention on Transfrontier Television #mel USA) that can have a limiting
effect. The proposals are less problematic as d@neynore proportional, even if the unclarity
of some of them is an issue.

The limiting of broadcasters which fall under theigdiction of the Republic of Moldova
may have negative consequences as it may limit atian Moldovan authorities can take.
Following international definitions on such issigepreferable.

The draft amendments strengthen the position ofedticn content and protection of the
official language. Such rules are used in many pemo states and provided they are
proportional this is an accepted restriction fodme

The draft amendments also contain various isswsdti not directly interfere with freedom
of expression, such as a different way to stiputatections, adjustments of provisions on the
regulator and other relatively minor clarifications general, these new amendments mean
that many concerns brought up in the April 2015ore@re no longer valid, provided the
previous draft amendments are now no longer prapose

This report should preferably be read together withApril 2015 report as details set out in
that report are not repeated fully here.



2. Recommendations

* Restrictions on freedom of expression and freedérth® media should be
avoided as much as possible. There should not lyeattempts to ban
propaganda through legislation, as this notion aét is related to it are
difficult to define objectively.

» Although recognising the legitimate concerns ofrdaes subject to intense
propaganda from other countries, the proposed hanformative and similar
programmes from most of the world is a blunt andtte# same time
disproportionate tool against propaganda. There separate slightly
contradictory proposals in this respect.

» Clarifying and strengthening provisions on rebr@sling, domestic
production, use of state language and similaregiiinate tools for regulating
the media sector, provided the rules are appliedproportional manner.

* It is better to keep wider provisions on jurisdictj following international
conventions, so as not to exclude subjects from rémit of Moldovan
authorities.



3. Analysis

3.1 Introduction

In April 2015 this expert carried out a legal amsadyfor the OSCE Representative on
Freedom of the Media of proposed amendments tAAtitovisual Code and the Law on
Freedom of Expression of the Republic of Moldovgarticular stressing the danger with
regulating content of broadcasting in a manner taat interfere with editorial freedom as
well as threaten freedom of expression. In a letged 27 May 2015 the President of the
Parliament of the Republic of Moldova requests & pginion from the Representative, on
new and changed amendments to the Audiovisual C2&i&XVI from 2006). It is positive
that the current proposed amendments do not cotitaiambiguous and potentially limiting
Articles that were criticised in the previous repdr is presumed that this means that the
previous proposals are no longer up for considamay the Parliament. The new proposed
amendments are more in line with best internatianal European practice and only in a few
places give rise to some concern from a freedoaxpfession viewpoint.

Unfortunately the translation of the new amendmedntshe Code is different than the
previous one, which was used as a basis for thertrap April. As was pointed out in that
report, the translation then used differed from thenslation of the Code and earlier
amendments. For this report it will have to be pmesd that several differences between the
various texts are in fact translation issues artdimended as substantive changes. In some
places this is evident but sometimes it is notliyotdear, which in unfortunate. For example
“domestic product” is now “local production”. Asdldefinition appears to be the same, this
is presumably just a translation matter.

Another practical issue to point out is that as ldtest amendments are provided in two
separate draft laws made in April and May 2015r#iationship of these amendments is not
totally clear. It appears from the accompanyingetethat both amendments are proposed
simultaneously — they refer to different provisienbut as there are some discrepancies, this
is not evident. It is still possible to commenttbe various proposals however and no doubt
the Moldovan authorities will know how to read fhreposals.

As many issues are the same as those commentedrugf@report from April 2015 by this
same expert, such matters are not fully repeatee bhet reference made to the previous
report.

3.2 International standards

This report is based on the mandate of the OSQElation to freedom of expression as set
out in international instruments to which OSCE ipggrating States like the Republic of
Moldova have declared their commitméritlore detail on the international commitments is
found in the report of April 2015.

These provisions include Article 19 of the UnivérBeclaration of Human Rights, which
states:“Everyone has the right to freedom of opinion angression; this right includes

! Helsinki Final Act (1975), Part VII; reiteratecgein the Concluding Document of the Copenhagentiigef
the CSCE on the Human Dimension (1990) and lateestents.
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freedom to hold opinions without interference aadséek, receive and impart information
and ideas through any media and regardless of feest? This right is specified and made
legally binding in Article 19 of the Internation@bvenant on Civil and Political Rights.

Moldova is also party to the European ConventionHuman Rights and Fundamental
Freedoms (ECHR), which in Article 10 stipulates:

“1. Everyone has the right to freedom of expressitis right shall include freedom to hold
opinions and to receive and impart information adéas without interference by public
authority and regardless of frontiers. This artideall not prevent States from requiring the
licensing of broadcasting, television or cinemaeeptises.

2. The exercise of these freedoms, since it cawidsit duties and responsibilities, may be
subject to such formalities, conditions, restriogoor penalties as are prescribed by law and
are necessary in a democratic society, in the edtxr of national security, territorial
integrity or public safety, for the prevention a$arder or crime, for the protection of health
or morals, for the protection of the reputation aghts of others, for preventing the
disclosure of information received in confidence, for maintaining the authority and
impartiality of the judiciary’?

Additionally may be mentioned the 1999 OSCE ChddefEuropean Security in which the
role of free and independent media as an essemmponent of any democratic, free and
open society is stressédhe Mandate of the OSCE Representative on Freedahe Media
is, based on OSCE principles and commitments, seme relevant media developments in
all participating States and on this basis advoeatk promote full compliance with OSCE
principles and commitments regarding free expresaial free media.

3.3 The Draft Amendments

3.3.1 Dsefinitions

The comments on the definitions (rebroadcastingiels as broadcaster) are the same as in
the previous report, as is also the deletion of Howvoduction” (which is stressed more
clearly in the new version). As for domestic ordbproduction the words used are different
but as pointed out above this appears to be alatarsissue. The prime time definition has
been amended slightly.

To repeat the comments briefly, the changed defmiof broadcaster includes that a
broadcaster is someone who holds a licence fromegealatory authority, the Coordinating
Council of Audiovisual. As was explained in the \poais report this change is not a major
issue but to mix a normative requirement to halieesce into the definition is not ideal. To

? Resolution 217A (Ill) of the General Assembly oétbnited Nations, adopted on 10 December 1948. A/64
page 39-42. See the full official text in Englightatp://www.un.org/Overview/rights.html.

> Convention for the Protection of Human Rights andndamental Freedoms, Rome 4.XI1.1950.
www.echr.coe.int/NR/...DC13.../Convention_ENG.pdf

* See point 26 of the Charter for European Secuailgpted at the Istanbul Summit of the OSCE, 1999.
http://www.osce.org/documents/mcs/1999/11/1749pdin.

® Mandate of the OSCE Representative on Freedomedfledia 1997, Point 2. http://www.osce.org/pc/4D13
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use the term “full responsibility” rather than “eatial responsibility” departs from common
language internationally used. There is no issuth whe change to the definition of
rebroadcasting.

The definition of jurisdiction in Article 4 paragsh 1 is slightly different than that in the
previous version which was commented upon. Theigiav differs from terminology used
in international instruments. It may be noted thsithe criteria for falling under jurisdiction
of Moldova appear cumulative, in practice there rbayentities for which jurisdiction is
unclear as a broadcaster may have certain pregenoere than one country — as is foreseen
in the Transfrontier Television Convention. Theeeffmay be to exclude subjects from the
possibility of any action by Moldovan authoritiesdait is questionable if this is the desired
aim. Keeping the established definition of jurigdin from the Convention (as it is in the
current version of the Audiovisual Code) would beacer.

3.3.2 Content related provisions

The main issues with the previously suggested dragndments were the proposed Articles
6' and 7 plus additions to Articles 6 and 7, which wouldvézhad the effect of limiting
freedom of expression. These amendments and awglitice no longer proposed which is a
very positive development. It is presumed thatahsence of these proposed Articles from
the drafts now submitted for analysis means thay tlare no longer proposed for
consideration by the Parliament.

Article 9 is proposed to be amended as in the @@iimented in the previous report. It is
proposed to supplement the Article with two parppgsa that ban broadcasting or

rebroadcasting channels with informative, informetanalytical or political programmes or

shows that emanate from states that are neitheMEbhber States nor Members of the
European Convention on Transfrontier Televisionwadl as a ban on broadcasting or
rebroadcasting such shows plus in addition militdigmed shows. The ban that may be
explained by political considerations appears esigesand may be ineffective. It is not a
good idea to try to deal with propaganda througbhgnitions. Propaganda should be
countered by information, even if this is a slowad often frustrating tool. What the current
proposal does is to limit a wide range of programifinem the majority of the world. It leaves

the possibility for those who wish to target Moldowith propaganda to channel their
broadcasting via European states and thus finchiolep in the provision. Furthermore, as set
out below, a new proposed addition to Article 1pesrs to contradict this Article.

Article 11 clarifies the domestic production. Sosmaller changes are made to clarify, the
amount of programming in the state language isaedidrom 5 hours out of 6 to a minimum
of 4. Given that there are linguistic minoritiesNtoldova and also that the rebroadcasting is
reduced this is reasonable. The sentence aboup&amagroduction has been taken out. It is
not clear why this is the case but the amendmemildmot be too relevant. A new paragraph
3 is proposed which aims to clarify the role ofgnaimme distributors who are not allowed to
place advertisements unless they meet requiremant®cal production in Article 11
paragraph 2. This prevents bypassing local prodngand state language) rules.

In the separate draft amendments initially proposed in April (as opposed to the main
draft amendments, from May) a new paragraphis3proposed to Article 11. This new
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paragraph states thaBfoadcasters and service providers shall broadcdstnestically
produced informative and analytical domestic pragraes at a share of 100% of which 80%
shall be in the Romanian language. It shall be pteth to broadcast informative
programmes and political-analytical programmes maite the Member States of the
European Union, the USA, as well as the stateshhae ratified the European Convention
on Transfrontier Televisidn®

Such a restriction on the origin of the news anglesu affairs programmes negatively affects
pluralism of the news. Although it does not necelsaiolate any explicit international
obligations of Moldova it has negative consequentesvill most significantly limit the
spectrum of news from Russia, which is of inteesthe Russian and Russian-speaking
minority in Moldova.

Other changes to Article 11 are presumably errorgamslation issues, as the text should
refer to paragraph 7 of the Article and not “Aricl”. The text is the same as previously and
clarifies the requirement of use of state langu&muntries are entitled to protect national
culture and language and this is generally seenpeportional interference with freedom of

the media as it meets other legitimate interests.

Similarly, what is called a new “article 11" is gtenably a new paragraph 11 in Article 11.
The new paragraph prohibits the use of symbolsogod of other television channels,
including foreign ones, more than twice a day. dided audio identification signals of other
channels may not be used at all. The first pathefprohibition is not clear, as it does not say
how long such symbols may be used. If they arebhasior a very long time the effect of
reducing the number of occasions evidently disagpe@ihe aim of the paragraph is
presumably to act as yet another tool against skeesebroadcasting of foreign content to
avoid producing new and own content. Using a Idghbe content does not come from the
channel in question could be an intellectual priypeiolation so it is presumed that is not
what is targeted here. If however the contentasfianother channel which is broadcast in
accordance with the law, having its logo would appear to be an additional problem.
Regulating the amount of rebroadcasting should bwee efficient way than regulating the
use of identification. In summary, there is no spleabjection to this paragraph but it appears
irrelevant.

3.3.3 Enforcement and sanctions

The comments made previously to the amendmentstideA27 still stand. The new matters
for which sanctions can be implemented would appedre included in the provisions on
violations of the Code. Adding explicit points femphasis is not a problem but at the same
time not normatively relevant. The new version loé amendment takes into account that
some previously suggested new Articles are no lopget of the proposals, otherwise the
amendments are the same as in the earlier vefisincudes that paragraph 2 of Article 27
which stresses the gradual application of sanctisngegrettably excluded. Although the

® What is meant is that they shall broadchsnestically produceihformative and analytical programmes. The
translation is somewhat difficult to understand iblias been clarified that it refers to only thigim of
informative and analytical programmes and doesniend to require exclusively this category of prwgmes,
nor stipulate the origin of all programmes.



same effect still follows from Article 38 and Aréc27 read together, if new things are added
to the Article just for emphasis it is not necegdar exclude other things that are also there
just for emphasis — in this case, emphasis of hagm@ional licence withdrawal should be.

The amendments proposed to Article 38 are in snbstthe same as previously suggested
(with some amendments to adjust to other chandés3. is a different way of expressing
sanctions, with reference to concrete Articleseathan a general list as in the existing Code.
This new way of drafting may provide more legaltaerty but in practice probably the
difference is not very big. An additional copyrighblation is added, which is in line with
international practice. Some other new elementsirarleded in the proposed amendments
that were also proposed earlier in 2015 but notifipally discussed in the April report. This
includes that those broadcasters that are subjesztnztions must make this public, which is
a positive step as this may contribute to the weayraffect of sanctions. Also, the way the
regulator communicates decisions is made cleagsts Bf the existing Article 38 have been
declared unconstitutional in 2012. In the changersion of the proposed amendments, the
matter of suspension of decisions pending appeslb®en taken out. This issue is not
commented upon in any detail (as it would needoeotigh analysis of procedural legislation
which this report does not permit) but a solutibattis in line with constitutional provisions
must be found. There are no clear international pesctices on this, as it vary according to
legal systems if suspension of decisions can bglgcand how. In any event, this must be
suitable to the individual case as in some instantés necessary to be able to enforce
decisions immediately whereas in other cases orcdhé&ary, if a decision is enforced the
appeal will be in practice pointless.

The previously suggested mention of the role ofrdgulator in relation to copyright is no
longer in the draft amendments. As copyright issaresmentioned in the list of violations in
Article 38, the result is not very different — iléetual property rights are among issues the
regulator can deal with, indeed it is not unususdt tthe responsibility for intellectual
property matters is not just for the broadcast legu (which perhaps is behind this
adjustment).

The changes to Article 43 on the regulator, bothitttially suggested ones and the change
made to these, are somewhat difficult to read exafithe above mentioned use of different
terminology. It appeared previously as if a claation was made on not permitting more
than two consecutive terms — which is good — and i now no longer in the draft.
However, it is presumably in the Code already alimeunclear language (in the translation)
so the minor clarifications proposed and now delei@re presumably not of any major
substantive relevance.

3.3.4 Other amendments

A provision is suggested on regular measurementsudience share, through a company
selected through a tender. This is positive.

A difference between the earlier proposals andahes commented upon here is that a
previous proposal to ban advertising on the pud@ivice broadcaster is no longer included.
As can be seen if looking around in Europe (or wueld) there is no unified practice on

whether the public service broadcasters have alweerhot, but this is a decision for each
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country. The only thing that can be stressed i$ sheh a decision cannot be taken in
isolation as it needs to be part of a package,idensg how the public service broadcaster is
to be financed, how unfair competition with privét®adcasters is to be avoided and similar
issues.
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